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Agenda

Today’s Training & Review

Part1: 12:00to 1:30

P Title IX Defined — Legal Rules and Requirements
I. Title IX Harassment Defined
Il. Rules and Obligations
lll. Title IX Specific Terms
IV. Title VIl and Title IX Intersections

Part 2: 1:45-3:00
P Title IX — Implementation and Practice

Recommendations

I. Investigation of Complaints-Legal Obligations and Requirements
Il. Practical Considerations

Ill. Best Practices

IV. Conclusions and Discussions
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Current Status of Title IX

Copyright © Dominic D’Imperio, Esq., All rights reserved. This presentation is protected by copyright. Reproduction and
distribution of this presentation without written permission of the author is expressly prohibited.



Title IX Litigation

P Asof July 31, 2024, pursuant to Federal court orders, the Department of Education was enjoined from
enforcing the 2024 Final Rule revising the 2020 Title IX Rules of the previous administration. The
enjoinment applied to 26 states.

P Additionally, in July, a federal court in Kansas issued a partial nationwide injunction that barred the
application of the 2024 Final Rules from being applied to schools where students attended whose parents
were members of chapters for Mom’s For Liberty, the plaintiff in the Kansas case.

P Then, onJanuary 9, 2025, the U.S. District Court for the Eastern District of Kentucky ruled that the 2024 Title
IX regulations were unconstitutional and vacated them by issuing a nationwide injunction, effectively
reinstating the 2020 rules and repealing the 2024 rules. Upon the change in adminstration, the district
court’s order was not appealed and the case was settled.

P As of approximately January 25, 2025, the Department of Education’s website page for Title IX has been
restored with references and “webinars” related to the 2020 Title IX Rules.!

P On February 4, 2025, U.S. Department of Education released a dear colleague letter the Education
Department will return to enforcing Title IX protections on the basis of biological sex in schools and on
campuses through enforcement of the 2020 Title IX Rule (85 Fed. Reg. 30026)

P Sex based discrimination under Title IX under the current rules is based on biological sex and do not
expressly cover claims based on sexual orientation or gender identity

1. https://www.ed.gov/laws-and-policy/civil-rights-laws/ title-ix-and-sex-discrimination/sex-discrimination-overview-of -law
2. https://www.ed.gov/media/document/title-ix-enforcement-directive-dcl-109477.pdf

Copyright © Dominic D’Imperio, Esq., All rights reserved. This presentation is protected by copyright. Reproduction and distribution of
this presentation without written permission of the author is expressly prohibited.



Title IX Harassment Defined



What is Title IX Harassment

* Title IX prohibits sex discrimination in the programs and activities of all educational
institutions, including school-sponsored activities or travel that occur away from
school, so long as the institution receives federal financial assistance.

* Title IX prohibits different treatment on the basis of sex in all aspects of a school’s
education programs or activities with respect to both students and staff

* Title IX prohibits retaliation against an individual for opposing or reporting
discrimination, complaining about discrimination, or participating in a discrimination
investigation.

* Title IX requires schools to have policies and procedures that are important for the
prevention and correction of sex discrimination.

* Title IX also can prohibit policies and procedures that disproportionately affect
women or girls in an adverse way, even if those policies and procedures appear
neutral.

* Title IX requires schools to adopt policies and procedures that are important for the
prevention and correction of sex discrimination.

* Title IX also expressly covers dating violence, domestic violence, stalking, and
unwanted/non-consensual sexual conduct as a form of Sexual Harassment

1. https://www.ed.gov/laws-and-policy/civil-rights-laws/ title-ix-and-sex-discrimination
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WHAT IS TITLE IX HARASSMENT

UNDER 34 C.F.R. §106.30 (PREVIOUS 2024 REG §106.2)

* As of May, 2020, Title IX regulations were amended, which were
finalized on August 14, 2020, to make clear that Sexual
harassment is a form of sex discrimination covered by Title IX
(and Title VIl — more later).

* Regulations include expansive definitions under federal law with
Some overlap under New York State Law, while New York Law is
more expansive

 Under Part 106, 34 CFR 106.2 Definitions — “Sex Based
Harassment” is a form of sex discrimination and means sexual
harassment or other harassment on the basis of sex that also
satisfies one of three criteria
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WHAT IS TITLE IX HARASSMENT

UNDER 34 C.F.R. §106.30 (PREVIOUS 2024 REG §106.2)

P The Three criteria “Sex Based Harassment” include the following:
1) Quid pro quo harassment.*

USED TO BE (2024 Regulations) - An employee, agent, or other
person authorized by the recipient to provide an aid, benefit, or
service under the recipient's education program or activity explicitly
or impliedly conditioning the provision of such an aid, benefit, or
service on a person's participation in unwelcome sexual conduct.

NOW (2020 Regulations) - An employee of the recipient conditioning
the provision of an aid, benefit, or service of the recipient on an
individual's participation in unwelcome sexual conduct

*NOTICE - There is NO threshold requirement that Quid Pro Quo harassment limit or prevent a
complainant’s ability to access the educational institution, only that it occurred
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WHAT IS TITLE IX HARASSMENT

UNDER 34 C.F.R. §106.30 (PREVIOUS 2024 REG §106.2)

P The Three criteria “Sex Based Harassment” include the following:
(2) Hostile environment harassment.

USED TO BE (2024 Regulations)

Unwelcome sex-based conduct that, based on the totality of the circumstances, is
subjectively and objectively offensive and is so severe or pervasive that it limits or
denies a person’'s ability to participate in or benefit from the recipient's
education program or activity (i.e.,creates a hostile environment).

Whether a hostile environment has been created is a fact-specific inquiry that
includes consideration of the following:

(i) The degree to which the conduct affected the complainant's ability to
access the recipient's education program or activity;

(i) The type, frequency, and duration of the conduct;

(iii) The parties' ages, roles within the recipient's education program or activity,
previous interactions, and other factors about each party that may be
relevant to evaluating the effects of the conduct;

(iv) The location of the conduct and the context in which the conduct
occurred; and

(v) Other sex-based harassment in the recipient's education program or
activity;
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WHAT IS TITLE IX HARASSMENT

UNDER 34 C.F.R. §106.30 (PREVIOUS 2024 REG §106.2)

P The Three criteria “Sex Based Harassment” include the following:

(2) Hostile environment harassment.
NOW (2020 Regulations)

Unwelcome conduct determined by a reasonable person to be so severe,
pervasive, and objectively offensive that it effectively denies a person equal
access to the recipient's education program or activity;
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WHAT IS TITLE IX HARASSMENT

UNDER 34 C.F.R. §106.30 (PREVIOUS 2024 REG §106.2)

P The Three criteria “Sex Based Harassment” include the following:

(3) Specific offenses.* (Violence Against Women’s Act Offenses)

USED TO BE (2024 Regulations)

(i) Sexual assault meaning an offense classified as a forcible or nonforcible sex offense under the uniform
crime reporting system of the Federal Bureau of Investigation;

(ii) Dating violence meaning violence committed by a person:(A) Who is or has been in a social
relationship of a romantic or intimate nature with the victim; and (B) Where the existence of such a
relationship shall be determined based on a consideration of the following factors:(1) The length of the
relationship; (2) The type of relationship; and (3) The frequency of interaction between the persons
involved in the relationship;

(iii) Domestic violence meaning felony or misdemeanor crimes committed by a person who: (A) Is a
current or former spouse or intimate partner of the victim under the family or domestic violence laws of
the jurisdiction of the recipient, or a person similarly situated to a spouse of the victim; (B) Is
cohabitating, or has cohabitated, with the victim as a spouse or intimate partner; (C) Shares a child in
common with the victim; or (D) Commits acts against a youth or adult victim who is protected from those
acts under the family or domestic violence laws of the jurisdiction; or

(iv) Stalking meaning engaging in a course of conduct directed at a specific person that would cause a
reasonable person to: (A) Fear for the person's safety or the safety of others; or (B) Suffer substantial
emotional distress.

**NOTICE - There is NO threshold requirement that Specific Offenses covered as harassment limit or prevent a complainant’s
ability to access the educational institution, only that they occurred
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WHAT IS TITLE IX HARASSMENT

UNDER 34 C.F.R. §106.30 (PREVIOUS 2024 REG §106.2)

P The Three criteria “Sex Based Harassment” include the following:

(3) Specific offenses.* (Violence Against Women’s Act Offenses)

NOW (2020 Regulations)
= “Sexual assault” as defined in 20 U.S.C. 1092(f)(6)(A)(v),

= “dating violence” as defined in 34 U.S.C. 12291(a)(10),
“domestic violence” as defined in 34 U.S.C. 12291(a)(8), or

= “stalking” as defined in 34 U.S.C. 12291(a)(30)

These are specific statutory definitions based on criminal law, which includes a
required “mens rea” element of intent.

**NOTICE - There is NO threshold requirement that Specific Offenses covered as harassment limit or prevent a complainant’s
ability to access the educational institution, only that they occurred
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What is Title IX Harassment

under 34 C.F.R. §106.30

 Sexual harassment as conduct that occurs on the basis of sex
can be assessed as presuming a complainant is effectively
denied access when the accused/Respondent’s conduct falls
under No. 1 or 3 of the categories of prohibited conduct, while
under no 2 it is an element to be evaluated by the fact-finder

e All forms of unwanted sexual contact or conduct are considered
prohibited sex based harassment

* The allegations and complainant’s claims and assertions must
be judged through the reasonable person standard of someone
standing in the complainant’s place
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What is Title IX Harassment

Generally

* While sexual harassment is a concern for schools generally, it could be of particular
concern in STEM areas or other programs where there are historically and/or
frequently small numbers of female students in such courses or programs of study.
Small numbers increase the potential that female students may become targets of
harassment.

» gender-based harassment Is prohibited under New York State Law

* Given the return to the enforcement of the 2020 Title Ix Rules, it may (or likely) not
be a basis for a claim under Title IX

* Harassing conduct based on sex or sex stereotypes may or may not still be barred,
even if the harassment is not sexual in nature, but it is still prohibited under New York
State Law.

* Examples include:
* A student harassing a fellow student by altering his/her lab results because of his/her sex.

» A student harassing another student and refusing to be his/her lab partner in a physics class
or CTE class because s/he thinks s/he will not be able to handle the work seriously because
of his/her sex.

* A teacher refusing to assign a partner to work with a female students because the teacher
thinks the female student cannot/will not be able to handle the work seriously because of
her sex
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Rules and Obligations
Title IX Notice and Policy Requirements
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What is Title IX Harassment

Policy Requirements

A District’s Title IX Policy Must Include:

Designate and authorize a Title IX Coordinator, with description of the role of the
Title IX Coordinator as coordinating the district’s compliance with title ix.

Definition of sexual harassment for purposes of Title IX and a description of when a
Formal Complaint can be filed.

Process for responding to a “Formal Complaint” (grievance process) that complies
with Title IX regulations, including appeals for both the charging party and
respondent.

Requirement that the Title IX Coordinator, investigators, decision-makers receive
training as required by Title IX.

Description of the potential sanctions to be imposed upon a harasser where there is
a determination that a complainant has been sexually harassed.

State the evidentiary standard to be used in all cases: “clear and convincing” or
“preponderance of evidence.”

Under New York Human Rights law, contractors can also be accused of Title IX
violations
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What is Title IX Harassment

Policy Requirements and Procedurals Obligations

Schools are required to comply with and make available the
following procedural requirements, which are important for the
prevention and correction of sex discrimination, re complaint
procedures required to be adopted under 34 CFR §106.8 and 106.45.

* Designate a person to coordinate the school’s compliance with
Title IX and notify all students and employees of the name or title
and contact information for this person; (§ 106.8(a)-(b))

 Publish a notice of nondiscrimination (§ 106.8(b)); See Appendix
for OCR and NYS proposed Notices

* Adopt and publish grievance procedures providing for the prompt

and equitable resolution of sex discrimination complaints;
(§106.8(c))
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